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S TAFF'S  COMMENTS  ON QWES T'S
MO TIO N F O R  AN O R DE R  AWAR DING
QWES T'S  REQUES TED RELIEF
RE GARDING THE  P ROP OS E D
TR O /TR R O AME NDME NT

C O MMIS S IO NE R S
MIKE GLEAS ON, Cha inma n
W ILLIAM A.  MUNDE LL ; 2888 FEB 22 3 Ll:
J EFF HATCH-MILLER
KRIS TIN K. MAYES A2

DOCKET CONTROL

IN THE MATTER OF QWES T CORP ORATION'S
P ETITION FOR ARBITRATION AND
AP P ROVAL OF AMENDMENT TO
INTERCONNECTION AGREEMENT WITH
ARIZONA DIALTONE, INC. P URS UANT TO
S ECTION 252(b) OF THE COMMUNICATIONS
ACT OF 1934 AS  AMENDED BY THE
TELECOMMUNICATIONS  ACT OF 1996 AND
AP P LICABLE S TATUTES .

comme nts , S ta ff is  a ls o s ubmitting comme nts  on Qwe s t's  Motion for S umma ry J udgme nt in the

Compla int proceeding.

1. In tro d u c tio n .

l
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3 FEB 22 2008

4 GARY P IERCE CORP COYvIMISSION

5 DOCKET NO. T-0105lB-07-0693
6 T-03608A-07-0-93
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12 Qwe s t Corpora tion ("Qwe s t") file d a  P e tition for Arbitra tion unde r 47 U.S .C. S e ction 252(b)

13 a nd Arizona  Adminis tra tive  Code  ("A.A.C.") R14-2-1505 to  re s olve  ope n is s ue s  re la ting to  a n

1 4  Ame n d me n t to  its  In te rco n n e c tio n  Ag re e me n t ("ICA") with  Arizo n a  Dia lto n e ,  Ire .  ("AZDT")

15 inte nde d to imple me nt the  Fe de ra l Communica tions  Commiss ion's  ("FCC") Trie nnia l Re vie w Orde r

1 6  ( "TR o ") ' Trie nnia l Review Remand Order ("TRRO").2 A joint proce dura l confe re nce  wa s  he ld in

17 this  ma tte r a nd a  re la te d Compla int ma tte rs  file d by Qwe s t a ga ins t AZDT. AZDT a nd S ta ff we re

18 orde re d to re s pond to Qwe s t's  Motion for S umma ry J udgme nt in the  Compla int proce e ding a nd

19 Motion for a n Orde r Awa rding Qwe s t's  Re que s te d Re lie f Re ga rding the  P ropos e d TRO/TRRO

20 Ame ndme nt ba s e d upon the  S ta te me nts  a nd Admis s ions  of Arizona  Dia ltone , Inc., a nd De nying

21 Arbitra tion of Alle ge d Billing Dis pute s , in  this  proce e ding. Following a re  S ta ffs  comme nts  on

22 Qwe s t's  re que s te d re lie f in the  a rbitra tion proce e ding. S imulta ne ous ly with  the  filing of the s e

23
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27

28
2

3

In the Matter of Review of the Section 25] Unbundling Obligations oflneumbant Local Exchange Carriers,
Implementation of the Local Competition Provisions of the Telecommunications Act ofI996, Deployment of Wireline
Services offering Advanced Telecommunications Capability, Report and Order and Order on Remand and Further
Notice of Proposed Rulemaking, 18 FCC Rcd 19020 (2003) ("Triennial Review Order").
In re Unbundled Access to Network Elements, Review of theSection 251 Unbundling Obligations oflncumbent Local
Exchange Carriers, 20 F.C.C.R. 2533 (2005).
In the Matter of the Formal Complaint of Arizona Dialtone Ire. filed by Qwest Corporation to Enforce its
Interconnection Agreement,Docket No. T-0 I051B-07-0694
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Sta ff be lieves  the  is sues  ra ised by Qwes t in its  Pe tition for Arbitra tion a re  more  appropria te ly

handled through the  pa rtie s ' change  of law provis ion and the  pending Compla int proceeding. Qwes t

a ppa re ntly a va ile d its e lf of the  a rbitra tion provis ions  of S e ction 252 in a n e ffort to ge t this  ma tte r

more  quicldy resolved because  of the  s ta tutory timelines  associa ted with a rbitra tions  and because  the

FCC had encouraged pa rtie s  in its  Orders  to re ly upon the  Section 252 a rbitra tion process  if disputes

a rose  with imple me nta tion. But in this  ca se , AZDT ha s  ra ise d a dditiona l non-TRRO re la te d is sue s ,

which a re  engendering de lay. In S ta ffs  opinion, the  FCC Orders  which encouraged pa rtie s  to use  the

Section 252 a rbitra tion process  if disputes  a rose  with implementa tion of the  TRRO, intended tha t the

process  focus  upon implementa tion of the  TRRO only, and not on a  lot of extraneous  issues  a s  we ll.

We  a re  now fa r be yond the  pe riod of inte nde d imple me nta tion of the  TRRO. Qwe s t is  e ntitle d to

ha ve  its  ICA with AZDT re fle ct curre nt FCC rulings  on ne twork e le me nt a va ila bility a nd pricing.

Both proceedings  commenced by Qwest conta in virtua lly identica l issues , so resolution of one

proce e ding will ne ce s s a rily re s olve  the  othe r. Accordingly, S ta ff be lie ve s  tha t the  pa rtie s  s hould

s tipula te  to dismissa l of the  Arbitra tion proceeding (a t leas t the  TRRO re la ted phase), and resolve  the

TRRO re la te d is s ue s  in the  pe nding Compla int proce e ding. With the  dis pute d ba ck billing is s ue s

re solved in the  Compla int proceeding, AZDT appa rently will s ign the  TRRO Amendment.

S ta ff a ls o re comme nds  tha t the  Commis s ion a cce pt Qwe s t's  s ugge s tion tha t the  "billing

dis pute " is s ue s  ra is e d  by AZDT be  s e pa ra te d  from the  TRRO Ame ndme nt is s ue s  for furthe r

de ve lopme nt if tha t is  AZDT's  de s ire  s o  tha t the  Commis s ion  ca n  focus  upon  re s o lving  the

diffe re nce s  be twe e n the  pa rtie s  re ga rding the TRRO, in  the  Compla in t Docke t.4 S ta ff a ls o

recommends  tha t AZDT be  given a  fixed amount of time  to indica te  if it des ires  to pursue  its  issues  a t

this  time , and if so, to more  clea rly de linea te  the  is sues , and identify whe the r those  is sues  a re  mos t

appropria te ly handled through a  new compla int proceeding or the  pending a rbitra tion proceeding.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
4 Qwest's Motion for an Order, page 14.

2



\

1
II. Dis cus s ion.

2

3

4

A. While Arizona Dialtone Did not Clearlv Delineate any Substantive Issues Related
to the Amendment in its Response, the TRRO Amendment filed by Qwest with its
Petition for Arbitration Raises Two Issues Directlv Related to the TRRO.

1. The back-billing issues associated with the TRRO's implementation should
be resolved in the Complaint Docket.5

6 The  firs t is s ue  ra is e d  by the  TRRO Ame ndme nt file d  by Qwe s t re la te s  to  ba ck-billing .

7 Be ca use  this  is sue  ha s  to do with pa s t billing is sue s , S ta ff continue s  to be lie ve  tha t it ma y be  more

8 appropria te  to address  this  is sue  in the  re la ted Compla int proceeding. Qwes t has  appa rently included

9 it in its  ICA Amendment to provide  a  bas is  for such cha rges  because  AZDT appa rently has  re fused to

10 recognize  any charges  above  and beyond those  it was  charged by Qwest during the  period of impasse

l l be tween the  two companie s . S ta ff be lieves  tha t Qwes t should obta in re solution of this  is sue  through

2. The second TRRO related issue has to do with the appropriate transition
period for elements no longer required under Section 251.

A re vie w of the  re d-line d propose d Ame ndme nt submitte d by Qwe s t with its  P e tition a lso

12 the  Compla int proce e ding.

13 Other than this  issue  and an issue  re la ted to the  transition period discussed be low, S ta ff is  not

14 a wa re  of a ny is s ue s  of s ubs ta nce  re la te d to the  TRRO tha t AZDT ha s  with the TRRO Amendment.

15 This  is  confirme d by AZDT's  Re sponse  to Qwe s t's  P e tition for Arbitra tion file d on Ja nua ry 17, 2008

16 whe re in AZDT s ta ted tha t it ha s  been willing to s ign a  TRRO Amendment a s  long a s  the  amendment

17 a ddre s se d othe r is sue s , which AZDT ide ntifie d a s  "ongoing billing dispute s  with Qwe s t which AZDT

18 has  sought to resolve  for severa l years  without success ." See  AZDT Response  a t Para . 5.

19

20
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27 . . .

28 . . .

indica te s  some  diffe re nce  be twe e n the  pa rtie s  with re spe ct to the  tra ns ition pe riod from UNE-P . In

the  TRO, the  FCC provide d for a  12 month tra ns ition pe riod which is  wha t AZDT origina lly sought

from Qwe s t. Qwe s t's  propose d Ame ndme nt provide s  for a  90 da y tra ns ition pe riod. S ta ff be lieves

the  pa rtie s  should be  a ble  to come  to a gre e me nt on this  is sue  but s e e s  no re a son why if the y a re

unable  to come to agreement, the  issue  could not be  addressed in the  Complaint matter as  well.

3
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3. AZDT does  not d is pute  the  applicability of the  change  of law provis ions
o f its  c u rre n t ICA with  Qwe s t.

AZDT s ta te d in its  Re s pons e  to Qwe s t's  P e tition tha t it "dis pute s  tha t the  'cha nge  of la w'

provis ions  of the  ICA a re  'una va iling ' o r ina pplica ble  to  th is  a rb itra tion  proce e ding ." AZDT

Response  a t Para . 11. S ta ff agrees  tha t the  change  of law provis ions a re  applicable  to implementa tion

of the  FCC's TRRO.

The  pa rtie s ' ICA conta ins  the  following cha nge  of la w provis ion which provide s  in re le va nt
7

pa rt:
8 To the  extent tha t the  Exis ting Rules  a re  changed, vaca ted, dismissed,

s ta ye d or modifie d, the n this  Agre e me nt a nd a ll contra cts  a dopting a ll
9 of pa rt of this  Agreement sha ll be  amended to re flect such modifica tion

or cha nge  of the  Exis ting Rule s . Whe re  the  P a rtie s  fa il to a gre e  upon
10 s uch a n a me ndme nt within s ixty (60) da ys  from the  e ffe ctive  da te  of

the  modifica tion or change  of the  Exis ting Rule s , it sha ll be  re solved in
l l accordance  with the  Dispute  Resolution provis ion of this  Agree1nent.5

12 The  Dispute  Resolution provis ion provides  for discussions  be tween higher management of the

13 compa ny. Fa iling tha t, the  pa rtie s ' a gre e me nt provide s  for priva te  a rbitra tion. Howe ve r, the  pa rtie s

14 a lwa ys  ha ve  the  option to come  to the  Commiss ion a s  we ll. In tha t AZDT ide ntifie d no subs ta ntive

15 issues  with the  TRRO Amendment in its  February 4, 2008 Response , and the re  appear to be  only the

1 6  two  TR R O re la te d is sue s  dis cus se d a bove  outs ta nding which could be  a ddre s se d in the  pe nding

17 Compla int proce e ding, Qwe s t is  e ntitle d unde r the  cha nge  of la w provis ion to ha ve  its  contra ct with

18 AZDT re fle ct the  s ta tus  of curre nt FCC rulings  a nd e xis ting la w.

1 9

20 I . I .
The  FCC's  TRO a nd TRRO conte mpla te d time ly imple me nta tion of the  cha nge s  a s socia te d

21

4. The FCC's TRO and TRRO contemplated timely implementation of
changes associated with its most recent impairment analysis.

with the  FCC's  mos t re ce nt impa irme nt a na lys is . The  TRRO became  e ffective  on March 11, 2005.

The  FCC emphas ized the  need for time ly implementa tion of its  TRRO in the  following passage  from

its  Orde r:

22

23

24

25

26

27

28

We find tha t de lay in the  implementa tion of the  new rules  we  adopt in
this Order M11 have an adverse  impact on investment and susta inable
compe tition in the  te lecommunica tions  indus try. The re fore , to ensure
tha t the re  is  no undue  de lay in commencing the  renegotia tion of
inte rconnection provis ions , the  e ffective  da te  of the  rules  we  adopt in

5 S39 Section 2.2 of the  pa rties ' ICA.
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this  order sha ll be  deemed the  notifica tion for request da te  for contract
amendment negotia tions under this  default approach.6

The  pa rtie s  appea red to have  de layed re solution pending the  outcome  of the  Dis trict Court's

Orde r in Qwe s t v. Arizona  Corpora tion Commiss ion, 496 F.S upp.2d 1069 (D.Ariz. 2007). Howe ve r,

tha t decis ion having been issued a s  Qwes t noted, and if the  two issues  identified above  a re  excised

from the  proposed Amendment and addressed in the  Compla int proceeding, AZDT would no longe r

have  any legitima te  reason to de lay s igning an Amendment to re flect the  current s ta tus  of federa l law

on inte rconnection and ne twork e lements . To use the  TRRO change of law process as leverage  to get

other non-TRRO re la ted issues  resolved is  inappropria te  in Staff' s  opinion.

Qwe s t s ta te s  in its  Motion tha t its  Pe tition for Arbitra tion "a sks  the  Commiss ion to a dopt a nd

a pprove  the  TRO/TRRO Ame ndme nt tha t is  s ubs ta ntia lly a nd in a ll ma te ria l re s pe cts  the  s a me

a me ndme nt tha t Qwe s t ha s  e nte re d into with e ve ry othe r CLEC in the  S ta te  of Arizona ." Qwe s t

Motion a t p. 2. Howe ve r, S ta ff would a sk tha t Qwe s t in its  Re ply to S ta ff"s  Comme nts  ide ntify a ny

differences be tween the  s tandard TRRO Amendment and the  Amendment it has  asked AZDT to s ign.

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4
5. AZDT should be required to inform the Commission if and how it desires to

proceed with its issues.1 5

16 While  AZDT ide ntifie d othe r non-TRRO is sue s  in its  re sponse  through a n a tta che d le tte r to

17 Qwe s t da te d April 21, 2006, those  is sue s  a re  not cle a rly de line a te d nor sufficie ntly e xpla ine d so tha t

18 Sta ff can de te rmine  whe the r these  issues  a re  most appropria te ly re solved in a  compla int proceeding

19 or a n a rbitra tion proce e ding. Mos t of the  is sue s  a ppe a r to be  re la te d to old billing dispute s  be twe e n

20 the  pa rtie s .

21 With re spe ct to non-TRRO re la te d is sue s , it is  S ta ffs  pos ition tha t the se  is sue s  should not

22 inte rfe re  with the  cha nge  of la w proce ss 's  a pplica tion to the  TRRO outline d in the  pa rtie s ' ICA. With

23 the  is s ue s  re la ting to ba ck-billing a nd the  tra ns ition pe riod e xcis e d a nd re s olve d in the  Compla int

24 proce e ding, the re  is  no re a s on for AZDT not to s ign the  propos e d TRRO Ame ndme nt which give s

25 recognition to important changes  of law a t the  federa l leve l, e specia lly if the  Amendment is  the  same

26 a s  othe r ca rrie rs  ha ve  s igne d in Arizona . Give n the  le ngth of time  tha t e la ps e d s ince  the  TRRO's

27 effectiveness, not to do so could be  construed as a  fa ilure  to negotia te  in good fa ith.7

2 8 6 TRO  a t P a ra . 703 .
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Typica lly, in  a n a rbitra tion, the  pa rtie s  ma y a s k the  Commis s ion to  re s olve  a ny ope n is s ue s

wh ic h  we re  p a rt o f th e  p a rtie s ' n e g o tia tio n s . He re  a s  d is c u s s e d ,  AZDT ra is e d  c e rta in  "b illin g

dis pute " is s ue s  in re s pons e  to Qwe s t's  P e tition for Arbitra tion. It is  S ta ffs  unde rs ta nding of curre nt

c a s e  la w th a t AZDT wo u ld  b e  e n title d  to  h a ve  its  "b illin g  is s u e s " re s o lve d  a s  p a rt o f a  n o rm a l

a rbitra tion. As  me ntione d a bove , howe ve r, S ta ff doe s  not be lie ve  tha t the  FCC conte mpla te d us e  of

the  a rbitra tion proce s s  with re s pe ct to  TRRO re la te d dis pute s  to re s olve  unre la te d e xtra ne ous  non-

TRRO is s ue s . Howe ve r, s ince  the  FCC did not s pe a k dire ctly to this  is s ue , Qwe s t in e le c ting to us e

the  S e c tion 252 a rbitra tion proce s s  ha s  ope ne d its e lf up to  tha t proce s s  a nd a ll tha t it e nta ils . In

hinds ight, Qwe s t proba bly s hould  ha ve  re lie d  upon the  cha nge  of la w provis ion of its  contra c t a nd

s imply utilize d the  compla int proce s s  to re s olve  the  ba ck billing a nd tra ns ition pe riod is s ue s .

Howe ve r, be ca us e  AZDT's  non-TRRO is s ue s  we re  no t c le a rly p re s e n te d , a nd  AZDT mus t

d e c id e  wh e th e r th o s e  is s u e s  a re  m o re  a p p ro p ria te ly re s o lve d  in  a  c o m p la in t p ro c e e d in g  o r a n

a rbitra tion, S ta ff re comme nds  tha t Qwe s t's  s ugge s tion to s e ve r the s e  is s ue s  be  a dopte d by the  ALJ s .8

S ta ff fu rth e r re c o m m e n d s  th a t AZDT b e  g ive n  a  fixe d  a m o u n t o f t im e  in  wh ic h  to  n o tify th e

Commis s ion  is  it wa nts  to  purs ue  the s e  is s ue s  through a rb itra tion  or through filing  of a  compla in t

with the  Commis s ion.

The  non-TRRO re la te d is s ue s  ide ntifie d in the  April 21, 2006 le tte r ne e d to be  s orte d out by

AZDT to  de te rmine  whe the r the y a re  more  a ppropria te ly ha nd le d  in  a  compla in t p roce e d ing  o r a

s ubs e que nt a rbitra tion proce e ding, or both. Ce rta in ly, AZDT ha s  a  righ t to  ha ve  its  is s ue s  he a rd

be fore  the  Commis s ion, if tha t is  its  de s ire . But S ta ff be lie ve s  tha t imme dia te  re s olution of the  TRRO

re la te d  is s u e s  to  re c o g n ize  th e  c h a n g e s  in  la w a ris in g  fro m  th e  FCC 's  la te s t Trie n n ia l Re vie w

P roce e ding a nd re la te d Orde r da te d Ma rch ll, 2005 is  a ls o de s ira ble .

2 1

22

23

24

III . Co n c lu s io n .

25

2 6

27

Th e  o u ts ta n d in g  TR R O -re la te d  m a tte rs  s h o u ld  b e  re s o lve d  in  th e  re la te d  C o m p la in t

proce e ding. Othe r is s ue s  not re la te d to  the  TRRO s hould be  re s olve d in  a  s e pa ra te  proce e ding or

s e pa ra te  pha s e  of this  proce e ding, if AZDT s o de s ire s  a nd once  AZDT de line a te s  thos e  is s ue s  in more

7 See, TRO at Para.704
See Qwest Motion at pps. 12-13
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1
de ta il a nd de te rmine s  whe the r a  compla int or a rbitra tion proce e ding is  the  mos t a ppropria te  ve hic le

RES P ECTFULLY S UBMITTED this  22nd da y of Fe brua ry, 2008.

2 for re s olution of the  ma tte rs .
3

4

5

6

7

8

9

Maureen A. Scott. Senior S ta ff Counse l ,
Le ga l Divis ion .
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-3402

10

11 Origina l and thirteen (13) copies
of the  foregoing were  filed this

12 22"d da y of Fe brua ry 2008 with:

13

14

Docke t Contro l
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

15
Cotie s  of the  fore going ma ile d this

16 25  da y o fFe brua ry 2008  to :

19

20

17 Norma n G. Curtright, Corpora te  Couns e l
Qwe s t Corpora tion

18 20 Ea s t Thoma s  Roa d, 16th Floor
P hoe nix, Arizona  85012
Attorne y for Qwe s t Corpora tion

21

22

23

Cla udio E. Ia nnite lli, Es q.
Gle nn B. Hotchkis s , Es q.
Ma tthe w A. Klopp, Es q.
Chie fe tz, Ia nnite lli & Ma rcolin i, P C
Via d Towe r, 19th Floor
1850 North Ce ntra l Ave nue
P hoe nix, Arizona  85004
Attorne ys  for Arizona  Dia ltone , Inc .

24

25

26

Tom Ba de , P re s ide nt
Arizona  Dia ltone , Inc .
7170 We s t Oa kla nd
Cha ndle r, Arizona  85226

27

28
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1 Arizona  Reporting Se rvice , Inc.
2200 North Centra l Avenue , Suite  502

2 P hoe nix, Arizona  85004- 1481
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